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DISCUSSION: . The preference visa petition was -denied by the
Director, Texas Service Center, and is now before the Associate

Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner was incorporated on November 22, 1998, in the State
of Florida. The corperation is a motel. The petitioner seeks to
employ the beneficiary as its general manager. It ig stated in the
record that as the beneficiary is a stock holder, she will receive
no wages. The petitioner seeks to classify the beneficiary as an
employment -based immigrant pursuant to section 203 (b) (1) (C) of the
Immigration and Nationality Act (the Act), 8 U.8.C. 1153(b} (1) (Q),
as a multinational executive or manager. '

The director denied the petition on April 27, 1998. In his
decision, the director determined that the petitioner had not
established that the foreign organization is a "qualifying
organization" that is engaged in doing business.

Cn appeal, the petitioner’s president submits additional
information and argues that a ‘qualifying relationship éxists
between the U.S. and foreign entities.

Section 203(b) of the Act states, in pertinent part:

(1) Priority Workers. -- Visas shall first be made available
.o to gualified immigrants who are aliens described in any
of the following subparagraphs (A) through (C}:

(C) Certain Multinational Executives and Managers. -- An
alien is described in this subparagraph if the alien, in
the 3 years preceding the time of the alien’s application
for classification and admission into the United States .
under this subparagraph, has been employed for at least
1 year by a firm or corporation or other legal entity or
an affiliate or subsidiary thereof and who seeks to enter
the United States in order to continue to render services

- to the same employer or to a subsidiary or affiliate
thereof in a capacity that is managerial or executive. |

The visa classification that the petitioner seeks is intended for
multinational executives and managers. The language of the statute
specifically limits this visa classification te those executives
and managers who have previously worked abroad for at least one
year in the preceding three for the overseas entity, and are coming
to the United States to work for the same entity, or its affiliate
or subsidiary. In order to qualify for this visa classification,
the petitioner must establish that there is a qualifying
relationship between the United States and foreign entities, in
that the petitioning company is the same employer or an affiliate
or subsidiary of the overseas company. ‘
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8 CFR 204.5(j) (3) states:

(1) Reguired evidence. A petition for a multinational
executive or manager must be accompanied by a statement from an
authorized ocfficial of the petitioning United States employer
which demonstrates that: '

(A) If the alien is outside the United States, in the three
years immediately preceding the filing of the petition the:
alien has been employed outside the United States for at least
one year in a managerial or executive capacity by a firm or
corporation, or other legal entity, or by an affiliatet or
subsidiary of such a firm or corporation or other legal
entity; or -

(B) If the alien is already in the United States working for
the same employer or a subsidiary or affiliate of the firm or
corporation, or other legal entity by which the alien was
employed overseas, in the three years preceding entry as a
nonimmigrant, the alien was employed by the entity abroad for
-at least one year in a managerial or executive capacity;

(C) The prospective employer in the United States is the same
(‘} employer or a subsidiary or affiliate of the firm or
S corporation oxr other legal entity by which the alien was
employed overseas; and

(D) The prospective United States employer has been doing
business for at least one year. '

The issue in this proceeding is whether a qualifying relationship
exists between the U.5. and foreign entities. ’

8 C.F.R. 214.2(1) (1) (ii) (G) states:

Qualifying drganization means a United States or foreign firm,
corporation, or other legal entity which:

{1) Meets exactly one of the qualifying relatidnships
specified in the definitions of a parent, branch, affiliate or
subsidiary specified in paragraph (1) (1) (ii) of this section;

(2) Is or will be doing business (engaging in international
trade is not required) as an employer in the United States and
in at least one other country directly or through a parent,
branch, affiliate, or subgidiary for the duration of the
alien’s stay in the United States as an intracompany
transferee; and

(f? - (3) Otherwise meets the requirements of section 101 (a) (15) (L)
h of the Act. :
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8 C.F.R. 214.2(1) (1) (ii) (L) states, in pertinent part:

Affiliate means (1) One of two subsidiaries both of which are
owned and controlled by the same parent or individual, or

(2} ©One of two legal entities owhed,and.controlled by the same
group of individuals, each individual owning and controlling.
approximately the same share or proportion of each entity.

Title 8 C.F.R. 214.2(1} (1) (ii) (H} states:

Doing business means the regular, systematic, and continuous
provision of geods and/or services by a qualifying organization
and does not include the mere presence of an agent or cffice of
the qualifying organization in the United States and abroad.

In his decision, the director noted that the petitioner had not
submitted evidence that the foreign entity had conducted any
business activity from March 1997 to September 12, 1557. The
- director further noted that it 1s stated in Schedule K of the
petitioner’'s corporate tax return dated September 1, 1957, that the
‘U.S8. entity is not a subsidiary of an affiliated group or a parent-
subsidiary controlled group. '

(;f . On appeal, ‘the U.S. entity’s president states in part that:

1. ... [Alfter examining our file, we found that credit card

merchant account statements as recent as August 1997 were

submitted even though in your letter dated June 17, 1557, you

specifically reguested to submit these documents "for the
- beginning of 19%7."

2. After examining instructions for Schedule X, Form 1120

Instruction book, the term "affiliate group" is defined as "one
or more chains of includible corporations connected through
stock ownership with "a common parent corporation." - And
"parent-subsidiary controlled group" is defined as "one or more
chains cf corporations connected through stock ownership."

Since the parent entity of both foreign company and US .
‘corporation is an individual, and the stock ownership of the
parent in each affiliate does not meet the 80% requirement
specified by the definition, it was correct for the Vice-
President to check "No" on gquestion 4, Schedule K. A copy of
page 15 of the instructicons is included for your reference.

The record contains the following:

ificate #3 dated December 20, 1988, reflecting that
is the owner of 750 shares of the U.S. entity,
(_.\i i1ih’s Enterprises, Inc.; .
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il ate #5 dated January 3, 19895, reflecting‘that
is the owner of 2,025 shares of the U.S. entlty,
‘ 1 ncerprises, Inc. .

Share Certificate #6 dated January 3, 1995, refléctingéthat
» ig the o f 1,125 sghares of the U.8.

encitcy,

Jaﬁﬁary 3, 1995, reflecting that the
ig. .the owner of 3,600 shares of the

Share Certifi
beneficiary,
U.5. entity,

Voided share certificates #s 1, 2, and 4, of the U.S. entity;

- -

MINUTES No. 15 Annual General Meeting dated 2nd June 1993

indicating in part that a ccmpany named

has the following partners: compan
_(t € benefilciary; nclding 67 company shares; ‘250

company shares out of a total of 250 company shares."

Letter from the U.S. entity’s president dated November 13,

1995, reflecting in part that the iciary is the owner of
54.,25% of the foreign entity, ]

The petitioner has submitted untranslated documents pertaining to
the foreign entity’s business activities that are dated from
January: 1997 through September 1937. None of the financial data on
such documents have been converted to United States currency rates.
As such, the evidence does ncot sufficiently demonstrate that the
foreign entity is deoing business. Consequently, the petitioner has
not demenstrated that the foreign entity is a '"qualifying
organization." It is further noted that although the U.S. entity’s
president argues that a gqualifying affiliate relaticnship exists
between the U.S. and foreign entities and that the beneficiary owns
54.25% of the foreign entity, the record contains no substantiating
documentary evidence such as share certificates for the foreign

entity to demonstrate such. Upon review of the record, the
petitioner has not sufficiently demonstrated that a qualifying
relationship exists between the U.S. and foreign entities. For

this reason, the petition may not be approved.

In viga petition proceedings the burden of proving ellglblllty fcr
the benefit sought remains entirely with the petitioner. Section
291 of the Act, 8 U.S5.C. 1361. The petitioner has not sustained
that burden. B :

ORDER: .The appeal is dismissed.




